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Bankruptcy and the SBA Loan:  
5 Issues You Must Know 
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The Roadmap 

• Bankruptcy Basics 
 

• (1) Automatic Stay, including cash collateral 
 

• (2) Companion Loans 
 

• (3) Proofs of Claim 
 

• (4) Credit Bidding 
 

• (5) Plan Voting 



3 

Bankruptcy Basics 
 

Bankruptcy 

 

banca 

+  

rupta 

 

The Broken Bench 
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Bankruptcy Basics 

Chapter 13 

• individual reorganization 

• debt ceiling/regular income 
 

Chapter 7 

• straight liquidation 
 

Chapter 11 

• business reorganization 

• high net worth individuals 
 

Chapter 9 

• nevermind… 
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Hold Everything: Automatic Stay 

 

•  Stays all judicial and administrative actions against debtor 

 

•  Stays ALL acts: 

 

• “to obtain possession of property of the estate”  

OR 

• “to exercise control over property of the estate” 

 

•  Broadly Construed 
 

  Example: “You’ve got mail” 
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Relief from the Stay 
 

• By motion 
 

• Two grounds for the motion: 
 

1. “For Cause” – subject to interpretation 
 

   OR 
 

2a. The Debtor lacks equity; AND 

2b. The property NOT needed to reorganize 

 

• Becomes a matter of valuation 
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Automatic Stay: Limits 
 

Stay only applies to the Debtor 

• Does NOT apply to: affiliates, guarantors, 
owners, managers, other insiders 

• Exception: key employees 
 

Stay relief only gets you relief from the Stay 
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Automatic Stay: SBA Issues 

• Bankruptcy filing is a trigger event for liquidation status 

•  In turn, triggers 1502 reporting 

• Pre-charge off: must notify SBA Regional Loan Center 

• Post-charge off: must notify SBA Treasury Offset Division  

• Does not supersede site visit requirement 

•  Need report 

•  Need equipment inventory 

•  Appraisals 

•  Timeliness 
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Cash collateral: what is it? 
 

• Lender’s collateral in the  

 form of cash 

 

• Debtor cannot use cash  

 collateral without Lender consent 

 

• Court often needed to intervene 

 -  adequate protection requirement 

Cash Collateral 
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• Disputes resolved via “first day” motion 

 - Main factor in determining pace 

 

• Control gives Lender enormous leverage 

 

• No legal counterbalance 

 - Lender’s only concerns 

  are business concerns 

 Cash Collateral 
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Cash Collateral: SBA Issues 

 

• Vital in most SBA loans 

 

• Short term budgets require regular court appearances 

 

• Going concern value maximizes recovery 

 

• Avoids the need for DIP financing 

• Roll-Up’s 
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Companion Loans  
 

• Litigation plan recommended 

• Preferences require SBA approval 

• Preapproval for allocation of expenses 

• Preapproval for application of distribution 

 

• SOP is silent on the topic 

 

• Best practices: follow the collateral 

 

• Alternately, apportion recoveries and costs pro rata 
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Proofs of Claim 
 

•  Pre-petition vs. 

 post-petition 

 

•  Schedules vs. 

 proof of claim 

 

•  Secured vs. priority 

 vs. general unsecured 
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Proofs of Claim 

•  Court/Debtor/Case No. 
 

•  Creditor Name 
 

•   Attorney Contact 
 

•   Amount 
 

•   Priority 
 

•   Secured Claims 
 

•   Supporting documents 
 

•   Claims Agent 
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Proofs of Claim 

•  Submits lender to bankruptcy court jurisdiction 

• Venue 

 

•  Bar date set in stone 
 

•  Filing required by SBA  
 

•  SBA also requires active case monitoring 

• Lender must take action as necessary 

• SBA requires Lenders to analyze schedules, SoFA,     
disclosure statement and plan 

• Report suspected fraud to OIG 



16 

Credit Bidding 
 

•  Recent controversy started by Philadelphia Newspapers 

• “Keep It Local” campaign 

• Didn’t prevent bid, but made bad law 

•  Resolved by USSC in favor of lenders 

• RadLAX Gateway Hotel, LLC v. Amalgamated Bank 

•  Credit bidding permitted in all bankruptcy sales 
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Credit Bidding: When 
 

•  No blanket requirement for SBA approval 

• BUT need prior SBA approval to take title to contaminated 
property or control of business handling hazardous substances 

• Consult list of NAICS codes if any doubt 

•  Credit bid required in all judicial foreclosures 

•  Credit bid required in all real property foreclosures 

•  SBA discourages credit bids in non-judicial personal 
property sales 

• Potential to chill bidding 
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Credit Bidding: How Much  

 

•  No specific formula 

•  Lender should consider: recoverable value, loan balance and 
need/ability to collect deficiency 

• Post-default appraisal required 

•  Bid cannot exceed loan balance 

•  Bid should be based on recoverable value 

• Must preserve ability to collect deficiency 
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Plan Voting 

 

• All “impaired” classes vote 

• Approval of impaired classes required for confirmation 

• Plan can be “crammed down” throat of dissenting class, if: 

• Lender retains lien and receives deferred payments up to 
lender’s interest in collateral; or 

• Sale made subject to credit bid and lender’s lien attaches to 
sale proceeds; or 

• Lender provided the “indubitable equivalent” of its secured 
claim 
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Plan Voting 

• SBA requires lenders to vote on Plan 

• SOP specifically notes prior SBA approval required if plan 
will reduce principal balance of loan 

• Other instances where prior SBA approval may be required: 

• Plan treats non-SBA loan more favorably 

• Discharge extended to include guarantor 

• Notice to SBA also may be required: 

• Loan reamortized/restructured 

• Interest rate changed 

• Maturity date extended 
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Questions 
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Thank you! 

 

 

 

 

 

 

 

Greg T. Kupniewski, Esq. 
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